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EDITORIAL NOTES. 





The decision of the United States Supreme court in the case of 
the Standard Oil Company of New Jersey has necessarily awakened 
widespread comment, including both praise and criticism. ‘The court 
found the defendant Company guiity of a violation of the Sherman 
act, and in this respect Chief Justice White was not sparing in his 
words in characterizing the acts of the corporation unlawful as to 
its combination in restraint of trade. To many persons the weakness 
of the decision consists in its not laying down a hard and fast rule 
as to what is a reasonable and what an unreasonabie restraint of 
trade. It seems to us that the court could not have laid down such a 
rule with a precision that lawyers could interpret it without ques- 
tion. The circumstances of each case must be taken into considera- 
tion before any judgment might be conclusive as to the effect of a 
combination. But Congress can go farther and make the more ex- 
plicit declaration if it chooses so to do. We shall not be at all sur- 
prised if efforts are made, especially in the House of Representatives, 
to secure additional legislation, but whether it will pass or not de- 
pends upon how it impresses the legal members of the two Houses 
of Congress. To all appearances, the monopoly of the Standard Oil 
Company is to be continued exactly as before, as to its aims and 
effects, but through separate mediums of re-incorporated smaller 
companies. This may have the result, which the decision itself may 
not have, of putting it up to the Congress as to whether or not more 
stringent legislation than the Sherman act shall not be devised. 





The Lawyers’ Associations in New York and Baltimore have 
been recently considering the question as to whether there shall not 
be legislation preventing corporations from practising law. Of course, 
a corporation as such cannot become an attorney, but a corporation 
may require that certain actions prosecuted or defended by individuals 
interested in companies as stockholders or as insured, etc., shall be 
turned over to the company, whose counsel will look after them. 
At the annual dinner of the New York County Lawyers’ Association, 
on March 28th, a member stated that he had investigated seventeen 
cases of indemnity companies whose policies provide that the insured 
must turn over to the insuring company the conduct of his defense 
in case of litigation. These cases, he said, were only an example of 
many instances where corporations were not only practicing law, but 





162 THE NEW JERSEY LAW JOURNAL. 


were practicing in a manner which would be sufficient to disbar an 
individual so practicing. At a meeting of the Baltimore, Bar Asso- 
ciation on March 7, a committee of five was appointed to report upon 
“the legislation necessary to properly supervise, reguiate, and control 
bodies corporate acting in legal and fiduciary capacities in this state, 
and to regulate their fees, commissions, and other charges as well 
as limit their 1egal powers.”” One of the speakers said: ‘“Uhis Asso- 
ciation !s face to tace with an important situation. I have been in- 
formed that seventy per cent. of the members of this Har are not 
making a livelihood. ! do not believe eighty per cent. of the 1,509 
or 1,800 members are making $100 a month. Corporations doing our 
business are working not only to our detriment, but will also ulti- 
mately inflict tremendous injury upon the general public. Slowly, 
but with persistence, the corporations are pushing the lawyers to the 
wall. They advertise, solicit, and by their corporate influence and 
wealth monopolize the legal field.” The same ma‘ter is to be brought 
to the attention of the Denver Bar Association. ‘Thus far there has 
been little open complaint in New Jersey, although the tendency of 
putting the settlement of estates, and certain other business into the 
hands of trust companies, has had its effect in taking away business 
from lawyers who are not the attorneys of these companies, and 
there are probably some other grounds for complaint, especially in 
the large cities. although we suspect they are yet slight. How the 
matter is to be reached, however, is another question. 





The recently enacted New Jersey [mployers’ Liability Law will 
have to be given serious attention by most of the active lawyers of 
this state, and to such an analysis of it, and a discussion of some 
of the questions arising from it, should prove of value. Mr. Tynan, 
of the Newark Dar, has carefully prepared an article upon the subject 
for the Journal, which is presented in this issue. While the article 
is more lengthy than those generally admitted into our columns in 
any one issue, yet the importance of the subject, when the statute 
is about to take effect, is obvious. The act takes effect on the fourth 
day of July, and is Chapter 95 of the Laws of 1911. 

The Women Lawyers’ Club of New York City has put out a 
publication of its own called the “Women Lawyers’ Journal.” It is 
to be published quarterly, “until sufficient demand warrants a monthly 
issue.” The editor is Eugenie M. Raye- Smith, and there are four 
assistant editors. The aim is said to be “to benefit each other and 
grow; to further the best end of all women lawyers in general; 
further the interests of all womankind.” We observe that this pub- 
lication approves of the direct legislation in Oregon; the short ballot; 
the increase of salary to state legislators, and, perhaps, woman 
suffrage. In looking over this well-printed eight-page newspaper, we 
cannot but recall how short a time since it seems when our good 
Mr. Justice Bradley, sitting on the Bench of the United States 
Supreme court, declared that the admission of women to the Bar 
would contravene “the law of the Creator” (Bradwell v. Illinois, 
16 Wall 130, 141); and how, as late as 1581, upon the application of 
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Mrs. Kilgore for admission to the Philadelphia Bar, the excellent 
Judge Ludlow said that it would antagonize “the laws of nature.” 
But times have changed, and even in New Jersey we have women 
lawyers who do not have, it is true, as much or as lucrative business 
as men lawyers, but who seem to earn their living by practice, and 
have retained tne respect of their fellowwomen, and the community 
in which they reside. We cannot say that they fit into the niche as 
if they were ordained for it by their Creator, and by the laws of 
nature, but they have not as yet disgraced their profession nor their sex. 





A discussion of the initiative and referendum by a correspondent 
of the “Central Law Journal” is interesting so far as it goes, but 
chiefly so from its presenting some figures concerning the cost of 
direct legislation in the state of Oregon, where it has had a trial of 
several years. It is well known that (covernor Wilson favors it for 
New Jersey, and doubtiess for every state in the Union, and the 
element of cost is sure to come up. In any consideration of the 
matter to be given by the voters or by the Legislature, these figures 
from the article in question should prove of interest: “The people 
of Oregon have voted upon 23 measures submitted to them under 
the initiative, 5 submitted under the referendum, and 4 referred to 
the people by the Legislature. Nineteen measures were submitted at 
one election. That the people acted intelligently is evident from the 
fact that in no instance has there been general dissatisfaction with 
the result of the vote. The measures submitted presented almost 
every phase of legislation. The submission of a total of 32 measures 
at three different elections in Oregon has cost the state $25,000, or an 
average of about $781 for each measure. At the election in 1908 
there were 19 measures submitted, at a cost to the state of $12,362, 
or an average of about $651 each. Five of these 19 measures were 
submitted without argument. Upon the other 14 measures there were 
19 arguments submitted, for which the authors paid the cost, amount- 
ing to $3,157.” The same issue of the “Central Law Journal” contains 
the full report of the case of Kieman v. City of Portland, decided by 
the Supreme Court of the State of Oregon on April 6, the syllabus 
of which reads: “The adoption by a state of the principles contained 
in the scheme known as the ‘initiative, referendum and recall,’ is not 
prohibited by the provision of the Federal constitution guaranteeing 
to every state a republican form of government.” A valuable note is 
appended to this report of the decision. 





Statutes prescribing a term of residence in actions for divorce 
are held in Montague v. Montague (S. D.) 30 L. R. A. (N. 5S.) 745, 
not to apply to actions for annulment of marriage. 





A city, in flushing its streets for the promotion of the health, 
comfort and safety of the general public, is held in Kippes v. Louis- 
ville (Ky.) 30 L. R. A. (N. S.) 1161, to act in its governmental 
capacity, and therefore not to be liable for injuries to a passerby 
by the bursting of a hose through the negligence of its employes. 
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WORKMEN'S COMPENSATION FOR INJURIES. 


WITH AN ANALYSIS OF THE RECENTLY ENACTED NEW JERSEY EMPLOYERS’ LIABILITY LAW 


In view of the recent decision of the New York Court of Appeals 
in the case of Ives v. The South Buffalo Railway Company, declaring 
unconstitutional the Workmen's Compensation Law (Chapter 674 of 
New York Laws of 1910), the interest of workmen and of employers 
of labor is now centred on the statute of somewhat similar import 
recently enacted in New Jersey, which statute was adopted subse- 
quent to the New York decision, and was prepared with the principles 
of that decision in view. If the New Jersey statute will resist the 
constitutional test in the state of its adoption, it will point the way 
for valid legislation upon the same subject by the Legislatures of 
other states. 

The vital fault in the New York statute, according to the de- 
cision which declared it unconstitutional, was that it arbitrarily com- 
pelled the employer to pay money as compensation for injuries to 
workmen when the employer was in no way at fault for the injury 
to the workmen. This was held to be a taking of property without 
due process of law, and, therefore, in violation of the constitutional 
right of the citizen. The framers of the New Jersey statute aimed 
to avoid this objectionable feature by making optional with employer 
and employé the adoption of the compensation scheme as a part of 
their contract of employment. At the same time, an influence, which 
some persons consider as undue, is exerted in favor of the adoption of 
the compensation plan by the manner in which the “elective” feature 
is provided for. 

By the terms of the statute, if, after the statute takes effect, a 
contract of hire is entered into without mention of the statutory com- 
pensation plan, the latter will be considered as forming a part of the 
contract of hire. Those who do not wish to adopt the compensation 
plan must, in making contracts of hire, specifically provide that such 
contracts do not include this provision. Instead of saying, **Those 
who choose to adopt this provision may do so,” the law in effect 
says: “Those who fail to refuse to adopt this provision will be pre- 
sumed to have adopted it.” This negative sort of elective feature 
certainly savors of “sharp practice.” It is a trap for the unwary, 
both employer and employé. It is unnecessary to comment on the 
obvious fact that only a small proportion of those who will have 
the law “read in” their contracts of employment by the terms of the 
statute will ever have read the law in full, and that a _ very 
large number of persons will have no more than the most hazy idea 
as to its provisions. While, in criminal matters, ignorance of the 
law is no excuse, it is quite different to attempt to hold, in civil affairs, 
that all persons are presumed to know the law. Nobody really knows 
it in full, and nobody can even hope to know the meaning of this 
statute until the courts have shed light upon its various provisions. 

There would seem to be much doubt whether the courts will hold 
that a master and a servant who make a contract of employment, 
perhaps in entire ignorance of the existence of the statute, will be 
held to have “elected” to make the compensation provision a part of 
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such contract. There will be cases in which both parties to the 
contract of hiring will be in ignorance of the existence of the statute, 
cases in which both parties may have heard of it but have forgotten 
all about it, and cases in which one of the parties knows of it and 
desires its adoption while the other party is ignorant of it. It is a 
well settled and logical rule of law that a “meeting of minds” is neces- 
sary to the validity of a contract. 

It would appear that a fair and practicable compensation statute 
would be one, the adoption of which in individual cases would be 
truly elective; one that would be of no effect unless the parties to 
the contract of employment specifically adopted it ; and one that would 
simply provide a uniform compensation schedule and uniform method 
of enforcement of its provisions, so that those who wished to adopt 
it could do so merely by reference to it. It would probably be safe 
to depend upon the potent force of the labor unions, and of public 
opinion, to compel the general adoption of the plan outlined in such a 
Statute. 

The New York statute, which has been set aside by the court, 
does not contain any specific provision that it shall form a part of 
subsequent contracts of hiring in the industries to which it relates. 
It is true that the court says that it “writes into the contract between 
the employer and employé, without the consent of the former, a 
liability on his part which never existed before,” etc. Evidently the 
court considered that, by implication, the statute was intended to 
form a part of each contract of employment in the dangerous oc- 
cupations to which it relates, that was entered into subsequent to 
the statute taking effect. The New Jersey statute provides (subject 
to the right of the parties to contract not to accept its provisions) 
that, “Every contract of hiring made subsequent to the time provided 
for this act to take effect shali be presumed to have been made with 
reference to the provisions of Section II of this act.”” The New York 
statute, furthermore, was not binding upon both parties to a contract. 
By paragraph 218 it provided that, after an injury, the injured employé 
could, at his option, accept the compensatory provisions of the statute, 
or resort to his common-law remedy. Asa result, if he believed that 
he had a strong case, he would probably recover in an action in- 
dependent of the statute a greater compensation than the terms of 
the statute would allow him. If he felt that his case was a weak one, 
he could accept the benefit of the statute. 

This lack of mutuality is avoided in the New Jersey statute, 
which provides in Sec. 8 that, “Such agreement shall be a surrender 
by the parties thereto of their rights to any other method, form or 
amount of compensation or determination thereof than as provided 
in section Il of this act, and an acceptance of all the provisions of sec- 
tion I! of this act, and shall bind the employé himself, and for com- 
pensation for his death shall bind his personal representatives, his 
widow and next of kin, as well as the employer, and those conducting 
his business during bankruptcy or insolvency.” 

The New York statute applied only to certain extra-hazardous 
employments. The court said: “There can be no doubt, we think, 
that all of the occupations enumerated in the statute are more or less 
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inherently dangerous to a degree which justifies such legislative regu- 
lation as is properly within the scope of the police power.” The New 
Jersey statute applies to all employments (except “casual employ- 
ments,” which shall hereinafter be referred to). It is difficult to dis- 
cern why, if this class of legislation is a proper exercise of police 
power, any employment which results in injuries to employés is not 
as reasonably subject to such legislation as are extra-hazardous em- 
ployments. While accidents may be fewer in some trades than in 
others, the injury to the individual employé who is hurt is likely to 
be as serious 1n one trade as in another. 

The New York court considers that the classification of a limited 
number of employments as dangerous and within the statute is not. 
if the object in view be a proper one, repugnant to the lourteenth 
Amendment of the Federal Constitution, which guarantees to all our 
citizens the equal protection of the law, because “a state may classify 
persons and objects for the purpose of legislation, provided the classi- 
fication is based on proper and justifiable distinctions, and for a pur- 
pose within the legislative power.” The courts of the different states 
might fail to agree that a classification of employments for the pur- 
pose of workmen’s compensation is “based on proper and justifiable 
distinctions.” Perhaps the New Jersey plan, of avoiding classifica- 
tions, is more likely to be generally agreed upon as sound. An in- 
jured employe, if entitled to relief at all, should not have his right 
to relief determined by the character of the occupation in which he 
received his injury. 

The question of the right of trial by jury, which the New York 
court discusses but does not decide, has primarily no application to 
the New Jersey statute, because the latter is intended to create a 
contractual obligation, under which the right to compensation and the 
amount thereof are both agreed upon. It is provided that the com- 
pensation for disabilities, partial in character but permanent in quality, 
and not specifically enumerated, shall bear such relation to the amount 
stated in the schedule of the statute as the disabilities bear to those 
produced by the injuries named in the schedule. If, in such case, the 
parties are unable to agree upon the amount of compensation, the 
same shall be settled by a Judge, who shall, on petition and answer, 
and after hearing witnesses, “in a summary manner decide the merits 
of the controversy.” Questions of law can subsequently be reviewed 
by a higher court by writ of certiorari. This also is the method of 
procedure provided for all other cases of dispute. Jury trials are 
thus dispensed with. As the whole plan is based upon a supposed 
contract, it results in a contractual waiver of the right of trial by 
jury. Even the only defenses to liability, to wit, intentionally self- 
inflicted injury or death, and intoxication as the natural and proximate 
cause of injury, are left for their determination to the summary action 
of a judge. 

This contractual waiver of right of trial by jury can of course 
be applicable only in cases in which the contract exists, and perhaps 
only in cases in which the contract is in fact and admittedly controll- 
ing over the particular case. No provision is made for the determina- 
tion of a case in which the employer denies the existence of a con- 





WORKMEN’S COMPENSATION FOR INJURIES. 


trect. In case of an action at commen law by an employé, the contract, 
if it exists, could doubtless be pleaded by the employer as a complete 
defense, and the employé would have to abandon his common-law 
action and accept his remedy under the statutory contract. In case, 
however, of a petition filed by an employé for relief under a supposed 
contract, the employer could not be compelled to submit the question 
of the existence of the contract to the summary determination of a 
judge without a jury. Other cases may arise in which the employer 
should have the right of a jury trial. The statute relates only to 
accidents to the employé “arising out of and in the course oi his 
employment.” The contractual obligation, and the waiver of right 
of jury trial that it embodies, can only relate to such accidents. If 
the employer wished to interpose a defense that the accident happened 
during the noon-day rest, or to his chauffeur while on a private “joy- 
ride,” with the intention of showing that the case was not covered 
by the contract, the summary Jurisdiction of a judge without a jury 
could probably be successfully challenged. 

But legislation in an unchartered field is seldom free from minor 
defects. Changes, by means of appropriate amendments, will un- 
doubtedly be made to provide for the contingencies above referred to. 

In New York it is proposed to amend the state constitution to 
permit the Legislature to enact a statute such as that which the court 
has recently declared unconstitutional. If the essence of the New 
York decision is that compelling an employer to make compensation 
for an injury of which he has not been the cause was simply uncon- 
stitutional, the proposed amendment of the constitution may seem a 
sufficient justification for the re-enactment of the recent statute. If 
the theory of the New York decision is that such compelling of com- 
pensation from blameless employers is unjust, then even though the 
proposed amendment of the constitution made the courts powerless to 
prevent the enforcement of such a statute, the injustice would still 
remain. 

In the New York decision the main opinion, written by Mr. Jus- 
tice Werner, dallies somewhat with the ethics of the proposition con- 
tained in the statute there under consideration, but in the supplemental 
opinion, Mr. Justice Cullen, in expressing his views, says: “It is 
the physical law of nature, not of government, that imposes upon one 
meeting with an injury the suffering occasioned thereby. [luman 
law cannot cnange that. All it can do is to require pecuniary in- 
demnity to the party injured, and I know of no principle on which 
one can be compelled to indemnify another for loss unless it is based 
upon contractual obligation or fault.” 

In treating of the Fourteenth Amendment of the Federal Consti- 
tution, and the similar provision of the New York state constitution, 
which guarantee all persons against deprivation of life, liberty or 
property without “due process of law,” Mr. Justice Werner considers 
that “due process of law” must be construed in connection with those 
“ancient and fundamental principles which were in existence when 
our constitutions were adopted.” He further says that the right of 
property “has its foundation in the fundamental law. That can be 
changed by the people, but not by Legislatures.” Again, he says: 
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“Due process of law” is process according to the law of the land, and 
the phrase as used in the Fourteenth Amendment of the Federal 
Constitution with reference to the power of the states means the 
general law of the several states as fixed or guaranteed by their con- 
stitutions.” If this be the meaning of the Fourteenth Amendment 
of the Federal Constitution, then “those ancient and fundamental 
principles which were in existence when our constitutions were 
adopted” need have no terrers for those who would amend the New 
York state constitution. Such a construction of the provision of the 
Federal Constitution deprives the “due process of law” therein men- 
tioned of much of that force which at first glance it appears to possess. 

It is probable that the hope to constitution-tinkerers that the 
above mentioned expressions of Mr. Justice Werner’s opinion in the 
New York decision held out are entirely illusive. The proposition 
that the Federal Constitution would be satisfied, if that which is now 
not “due process of law” shall, by an amendment to the state constitu- 
tion, be made “due process of law” within the particular state, is 
one that is startling. If this were so, a state, if it could form its 
“constitution” to permit it, could tae from the rich and give to the 
poor with ruthless prodigality. It will undoubtedly be found that 
the United States Constitution means more than that. We are, first 
of all, citizens of the United States, and entitled to the protection 
of our country’s constitution. An attempt, by a state constitution, 
to violate “those ancient and fundamental principles that were in 
existence when our constitutions were adopted” will be likely to 
meet with the displeasure of the federal Courts. The subject is not 
entirely a new one, 

The case of State of West Virginia v. Sponangle, et al (Condon- 
Lane Boom & Lumber Company, anpt.), reported in 43 L. R. A., page 
727. contains the following: ‘““The demurrer and answer of the lum- 
ber company challenge the title of the state as conferred by forfeiture, 
and assert that it has no title under which to attack said company, 
and is not entitled to sell the land; and this on the theory that Par. 6, 
art. 13, of the West Virginia constitution is repugnant to article 14 
of amendments to the Constitution of the United States in its pro- 
vision, ‘Nor shall any state deprive any person of life, liberty, or 
property without due process of law.’ Jf this is so the state has no 
title to the land.’”’ 

The United States Circuit Court for the Northern District of 
Ohio, in the case of Scott v. City of Toledo, reported in 1 L. R. A. 
688, says: “Whatever may have been the power of the states on this 
subject prior to the adoption of the Fourteenth Amendment to the 
Constitution, 1t seems clear that, since that Amendment went into 
effect, such limitations and restraints have been placed upon their 
power in dealing with individual rights that the states cannot now 
lawfully appropriate private property for the public benefit or to 
public uses without compensation to the owner; and that any attempt 
so to do—whether done in pursuance of a constitutional provision 
or legislative enactment; whether done by the Legislature itself or 
under delegated authority by one of the subordinate agencies of the 
state—would be wanting in that ‘due process of law’ required by 
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said Amendment * * * * Tf, therefore, the statutes of Ohio, 
whether in harmony with the State Constitution or not, authorize 
the City of Toledo to appropriate the property of complainants for 
the purpose of a public highway, and to do this in a way which will 
not only exempt it from the duty and obligation of compensaiing them 
for the property taken, but impose upon complainants,” * * * * 
such statutes are wanting in that ‘due process of law’ required by 
the Federal Constitution.” 

An interesting subject is suggested by the following extracts 
from the New York decision. In referring to the statute there under 
discussion, Mr. Justice Werner says: ‘Nowhere in the act is there 
any reference to corporations. The liability sought to be imposed is 
based upon the nature of the employment and not upon the legal 
status of the emplover. It is, therefore, unnecessary to decide how 
far corporate liability may be extended under the reserved power to 
alter or amend charters, except as that question may be incidentally 
discussed in considering the police power of the state.” 

Mr. Justice Cullen, in his supplemental opinion, says: “The act 
is general, not confined to corporations, and even if it were, I think 
its effect would be a deprivation of property not authorized by the 
reserved power to regulate.” 

There are numerous decisions which sustain Mr. Justice Cullen’s 
views. The following cases sustain the proposition that corporations 
are “persons” within the meaning of the Fourteenth Amendment of 
the Federal Constitution, and are therefore entitled, with other per- 
sons, to the equal pretection of the laws: Minneapolis & St. L.. R. Co. 
v. Beckwith. 129 U. S. 26; Missouri Pacific I. Co. v. Mackey, 127 
U. S. 205: Minneapolis & St. L. R. Co. v. Herrick, 127 U. S. 210; 
Santa Clara County v. Southern Pacific R. Co.. 118 U.S, 394: Phoenix 
Ins. Co. v. Com. 5 Bush. 68, 96 Am. Dec. 331; Warren Mfg. Co. v. 
Aetna Ins. Co., 2 Paine, 501; Slaughter v. Com., 15 Gratt, 757; Cin- 
cinnati Mut. Health Assur. Co. v. Rosenthal, 55 Ill. 85. 

In re Newark Library Association, 64 N. J. Law 217, the court 
speaks of the reserved power of the Legislature as follows: “The 
Legislature may alter or repeal the charter and extinguish the cor- 
porate existence of the association, but it is without power to take 
away from the shareholders the property which they have acquired 
during its existence.” 

In the case of People of the State of New York v. John O’Brien, 
Receiver, etc., decided in 1888, and reported in 2 L. R. A. 255, the 
court said: ‘‘Whatever might have been the intention of the Legis- 
lature, or even the framers of our constitution, in respect to the effect 
of the power of repeal reserved in acts of incorporation upon the 
property rights of a corporation, such power must still be exercised 
in subjection to the provisions of the Federal Constitution. Consider- 
ing the power which the state has to terminate the life of corporations 
organized under its laws, and the authority which its attorney-general 
has by suit to forfeit its franchises for misuse or abuse, and to regu- 
late and restrain corporations in the exercise of their corporate powers, 
there is little danger to be apprehended from the overgrowth of power 
or the monopolistic tendencies of such organizations, but, whatever 
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that danger may be, it is trivial in comparison with the widespread 
loss and destruction which would follow a judicial determination that 
the property invested in corporate securities was beyond the pale of 
the protection afforded by the fundamental law. It is not, perhaps, 
strange in the great variety of cases bearing upon the subject and 
the manifold aspects in which questions relating to corporate rights 
and property have been presented, that dicta couched in gencral 
language may be found, giving color to the plaintiff’s claim; but we 
think that there are no reported cases in which the judgment of the 
court has ever taken either the franchises or property of a corporation 
from its stockholders and creditors, through the exercise of the re- 
served power of amendment and repeal, or transferred it to other 
persons or corporations, without provision made for compensation.” 

But in his supplemental opinion in the New York case Mr. Jus- 
tice Cullen says: “As to corporations hereaiter formed, the question 
is very different. The franchise to be a corporation is not one in- 
herent in the citizen, but proceeds solely from the bounty of the 
Legislature, and for that reason the Legislature may dictate the terms 
on which it will be granted and require the acceptance of the pro- 
visions of this act as a condition of incorporation.” He then points 
out that, as to existing corporations, in cases in which the Legislature 
has reserved the right of revocation of charters, the same result 
might be brought about by notice of intended revocation of charters 
and the imposition oi conditions upon the privilege of reincorporating. 

It is difficult to forecast the practical results of the inauguration 
of a venture of this sort. The number of corporations that would 
cease to be such and become partnerships would largely depend upon 
the reasonableness or otherwise of the proposed compensation pian. 
The introduction of a compensation provision into a charter or cer- 
tificate of incorporation, if without territorial limitations, would, it 
would seem, be applicable to the corporation’s dealing with its em- 
ployés, not alone in the state of the corporation’s birth, but every- 
where. New corporations, and those old ones that desired to re- 
incorporate, would seek those states whose laws were the least drastic. 
States that ceased to be the home of corporations would be left to 
resort, if they could, to the enforcement of the adoption of the work- 
men’s compensation law by those foreign corporations that desired 
to do business within their borders. 

The New Jersey statute is doubtless the latest and best considered 
legislation which we have in the United States upon the subject to 
which it relates. If it were more truly elective than it purports to 
be, some persons would consider it better yet. It undoubtedly needs 
amendments, and many of its clauses will require judicial construction ; 
but, in view of the crude state of legislation upon this subject, and 
in view of the constitutional difficulties to be avoideu, its framers 
deserve at least that praise to which earnest and well intentioned 
effort is always entitled. 

The New Jersey statute is divided into two general divisions. 
The first section has nothing to do with the theory of statutory 
compensation, but relates to the limitation of the common law de- 
fenses of the employer in actions at law for damages for injuries. 
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The second section, together with another section containing cer- 
tain general provisions, relates to what is called “elective compensa- 
tion,” and treats of the subject to which this article is devoted. 
There is so little relation between the first section of the act and 
the subsequent sections that there was at least no need of including 
the two subjects in the one statute. It may be that the subjects 
are not so diversified as to constitute a violation of the provision of 
the New Jersey Constitution that “every law shall embrace but one 
object.” : 

While the general scope of this article has no concern with the 
matters referred to in the first section of the statute, it will still be 
well, owing to their relative connection with and their influence upon 
the main topic, to consider its provisions. The design clearly is to 
make the employer's road a hard one unless he “comes in” under the 
elective system of statutory compensation. ‘The “fellow-servant” 
theory is abolished as a defense. Contributory negligence of an em- 
ployé is attempted to be limited to “willful negligence,” and an effort 
is made to define it; but in the end it would appear that as a defense 
contributory negligence is left just about where it was before the 
adoption of the statute, except that the existence of contributory 
negligence “shall be one of fact to be submitted to the jury, subject 
to the usual superintending powers of a court to set aside a verdict 
rendered contrary to the evidence.” 

Heretofore the existence of contributory negligence was often a 
matter of law for the court. In cases other than those of master and 
servant it olten still is. The propriety, or justice, in this regard, oi 
establishing a rule of procedure in the case of an injured servant that 
is different from the rule of procedure in the case of an injured 
stranger, is one of the matters that is open to discussion, The 
Fourteenth Amendment of the United States Constitution provides 
that no state shall “deny to any person within its jurisdiction the 
equal protection of the laws.” It is probable that the “superintending 
powers of a court to set aside a verdict rendered contrary to the 
evidence” make the leaving of the question of contributory negligence 
to the jury as a question of fact, a vain provision. Assumption of risk 
is also abolished as a defense; but as proof of the negligence of the 
master still remains a primary necessity to enable the servant to 
recover, the assumption of risk referred to seems only to meam an 
assumption of the risk of the master’s negligence. This is something 
which, it is fairly safe to say, the servant never did assume. Aside 
from a minor provision regarding claims for legal services, this part 
of the statute only creates one substantial change in the existing 
New Jersey law, to wit, the abolishment of the fellow-servant rule. 
It is provided that “the burden of proof to establish willful negligence 
in the injured employé shall be upon the defendant;” but this has 
been so heretofore in New Jersey, though a contrary doctrine prevails 
in New York and some other states. It is provided that a negligent 
employer shall be liable to the servants of contractors or sub-con- 
tractors, if such servants are injured through “any defects in the 
condition of the ways, works, machinery or plant, if the defect arose 
or had not been discovered and remedied through the negligence of 
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the employer or some one entrusted by him with the duty of seeing 
that they were in proper condition;” but this was the basic law 
before the adoption of the statute. One who employs a contractor, 
and thereby invites the contractor’s servants to come upon his prem- 
ises, is under a duty to provide a reasonably safe place for those 
servants to work, and owes to them a duty of care, and a duty, 
similar to that which he would owe to his own servants, to warn 
them of hidden dangers, 

Before leaving the section of the New Jersey statute now under 
discussion, it will perhaps be well to consider the title of the statute 
so far as it relates to damages recoverable in case of death; and, 
while on the topic of damages f for death, and because there is perhaps 
a quasi-connection between the different clauses on that subject 
throughout the entire act, it will be as well to consider the subject 
of damages for death generally. 

The first section of the statute, which section, as has been said, 
has no relation to the elective compensation proposition, provides 
that the principal clauses of that section shall apply to “any claim 
for the death of an employé arising under” the act which in Ne 
Jersey provides for compensation to certain surviving relatives in case 
of wrongful death. Under that statute the widow and next of kin 
may, bv a suit through the personal representative, recover damages, 
in proper cases, for wrongful death. Under a recent New Jersey 
statute the husband is also admitted into this class. The action is, 
in New Jersey, a statutory one. It relates not alone to the wrongful 
death of servants, but to the wrongful death of others as well. The de- 
cedent in his lifetime has no interest in such an action. The de- 
cedent’s estate, as such, has no interest in it after his death. I[t is 
exclusively for the benefit of the persons named in the statute. If 
there are no such persons, there can be no recovery of damages 

The title of the statute now under discussion, recited in part, is, 

“An act prescribing the liability of an employer to make compensa- 
tion for sheds reccived by an employé in the course of employ- 
ment,” etc. 

A question open for discussion is as to whether damages for 
wrongful death, payable to certain statutory beneficiaries, are “com- 
pensation for injuries received by an employé.” The constitution of 
New Jersey provides that “every law shall embrace but one object, 
and that shall be expressed in the title.’ There has been much 
litigation upon this topic. The present statute will doubtless af- 
ford more. The second section of the statute under discussion, which 
relates to elective compensation, after setting forth a schedule of 
death compensation, provides that “compensation in case of death 
. * * shall be distributed according to the laws of this state 
pr vidios for the distribution of the personal property of an intestate 
decedent, unless decedent has in fact left a will.’ But if he has left 
a will, what must the employer then do? Must he pay the money 
to such public library or hospital as the decedent has willed it to? 
What effect has this upon the rule that damages in case of death 
form no part of the decedent’s estate? Under the “Death Act” the 
creditors of the estate can have no interest in damages recovered. 
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In accord with this, the New Jersey statute now under discussion 
provides that “claims or payments due under this act shall not be 
assignable, and shall be exempt from all claims of creditors and 
from levy, execution or attachment.” If the money to be paid in 
death cases forms a part of a decedent’s estate, as the right to dispose 
of it by will would seem to indicate, then, despite the fact that 
reasonable statutory exemptions of property from creditors in favor 
of one’s dependents is allowable, the validity of this provision, ex- 
empting as it will from the claims of creditors all the moneys that 
come to the estate as a result of the death of the decedent, such 
exemption being not merely in favor of his dependents, but as well 
in favor of any stranger devisee under his will, is open to question. 
While, as to the reference to the “Death act” in section I of the new 
statute, it may be argued that the subject is not within the title of 
the statute, the same argument does not so fully apply to the pro- 
vision in section 2, because, if the damages recoverable in case of 
death form a part of the estate of the decedent, they become more 
clearly “compensation for injuries received by” him. 

We will now discuss in detail a few of the provisions of the 
“compensation” section of the statute which have not already been 
referred to. 

While on the subject of injuries that result in death, it is as well 
to discuss briefly a clause of the new statute which, after setting 
forth the payments to be made in case of death, and indicating the 
method of distribution of the same, provides as follows: ‘“Com- 
pensation under this schedule shall not apply to alien dependents 
not residents of the United States.” This clause is one of much im- 
portance. I!f a man who is killed has a wife and children who are 
aliens and resident in a foreign country, they get nothing. If he has 
a brother here, that brother would be a recipient of the bounty of 
the statute despite the fact that the wife and children abroad would 
not be. Neither in the method of computation of amount of pay- 
ment, nor in the method of distribution of payment, can the alien 
dependents be considered. It is difficult to foretell, what would be 
the result if the deceased gentleman with an alien family resident 
abroad should leave a will in which they were the beneficiaries. Pre- 
sumably, if there were no persons in the United States of kin to him 
or entitled by marriage to be considered, there would be nothing to 
be paid. If he had some dependents in the United States, the com- 
putation of the amount to be paid would be based on those resident 
here, but the money would have to be paid to the beneficiary under 
the will. If the man whose family is resident abroad accepts the 
benefit of the statute, its applicability to him in case of injury is 
complete, but it will have no application in case of his accidental death 
if he has no people in this country. In the latter case, presumably, 
the alien dependents will still have their action for damages under the 
New Jersey “Death Act.” If some of his people are in the United 
States the statute will apply, but the computation of the amount of 
damage, which is based upon the number and character of the de- 
cedent’s dependents, will necessarily include only dependents who are 
residents here. Then there will be no action accruing to his depend- 
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ents under the “Death Act.” If it be considered that the damages 
form a part of the decedent’s estate, then in the case of a person 
having an alien non-resident family the Fourteenth Amendment of 
the Federal Constitution becomes pertinent, for it says that “no state 
shall * * * * deny to any person within its jurisdiction the 
equal protection of the laws.” Indeed, if the statute is a contract 
which is to be entered into between the workmen and the employer, 
to provide among other things for the protection of the workmen’s 
family, then, whether or not the amount to be paid in case of the 
workman’s death is to form a part of his estate, a statutory discrimina- 
tion against the workman whose family is alien and resident abroad is 
open to question. 

The right of alien widow and next of kin to recover for the 
wrongful death in New Jersey of a decedent has been settled in New 
Jersey by the case of Cetofonte v. Camden Coke Company, 49 Vroom 
662. The aim of the present statute is to depart from this finding so 
far as concerns the provision of the compensation clause of the statute. 
However, where the compensation clause does not apply, the right of 
action as outlined in the decision above referred to will apparently 
remain. 

The statute expressly excludes from its provisions persons en- 
gaged in “casual employments.” It will be a matter for judicial con- 
struction as to whether the word “casual” relates to the character 
of the work being performed, or the character of the hiring. 

A farmer might hire a man for a day to help him with his plow- 
ing. In that case the hiring would be casual, but the work probably 
would not be. One might employ a boy to run a special errand. 
In that case both the hiring and the work would be casual. One’s 
servant might, on request, undertake some temporary and unusually 
hazardous employment. In that case, the work would be casual, but 
the hiring would not be. 

The provision under the compensation section of the statute, 
for compensation in case of death, is introduced as follows: “In case 
of death compensation shall be computed but not distributed on the 
following basis:” * * * * Then follows a schedule as to the 
percentage of wages to be paid, the percentage varying according to 
the number and proximity of kin of the survivors. There is some room 
for doubt as to whether the figures in this schedule are cumulative, 
or whether the existence of persons near of kin bars from the com- 
putation those who are more distant of kin. The distribution, it is 
declared, shall be according to the New Jersey statute of distribu- 
tion that is operative in case of intestacy, unless decedent has in fact 
left a will. It is, perhaps, illogical that the distribution should be 
upon a basis different from that of the computation. One of the 
minor anomalous consequences is that the husband of a deceased 
woman (and husbands are not mentioned in the basis of computation) 
will take al) the damages resulting from her death (provided she 
die intestate), despite the fact that the computation of the amount may 
have been based upon the parents, or the number of children that 
she left surviving. If the husband happened to be a step-father to 
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the children, the evident injustice of this state of affairs would be 
largely increased. 

The statute contains a number of other and more admirable 
features. ‘These elements which readily lend themselves to adverse 
criticism are naturally the ones of which this article most largely 
treats. Such criticism as is here advanced is not put forward with 
any hypercritical or antagonistic aim, but with the sincere hope of 
helping to point the way to more just and efficient legislation upon 
this important and difficult subject. 

In view of the present state of knowledge on the topic, it appears 
reasonably safe to the writer to advance the following propositions: 

1. A workmen’s compensation act that is devoid of mutuality, to 
wit, that binds one of the parties to accept its provisions while it 
leaves the other party free, after an accident, to elect, will be more 
strenuously opposed than will be one that is mutual, and in which 
the obiigation of the one party to pay is balanced, as a consideration, 
by the obligation of the other party to accept. 

2. Under a state constitution which guarantees to the citizen 
that his property shall not be taken without due process of law, the 
enforcement of a mandatory workmen’s compensation act would be 
such a taking; and as the subject is not one which concerns the 
public “health, safety, comfort, morals, peace or order,’ the police 
power of the state cannot be invoked to read such a provision into 
contracts of hire, and deprive the citizen of the property right to 
contract. 

3. A statute which, as that of New Jersey, enforces the com- 
pensation provision on all who fail to reject it, but gives all the power 
to reject it. is a trap for the unwary, and is probably invalid as 
to those who know nothing of its provisions, for, despite much that 
is said and written to the contrary, there is a very fair argument 
to sustain the proposition that all persons are not presumed to know 
the law. 

4. The amending of a state constitution in an attempt to make 
lawful the enactment of a compensation statute, embodying, as such 
proposed constitutional amendment necessarily will, an absolute ex- 
ception to the constitutional provision which now safeguards the 
right of private property, is repugnant to the sense of justice and 
right, and is a violent trespass upon “those ancient and fundamental 
principles which were in existence when our constitutions were 
adopted.” 

5. The suggestion of Mr. Justice Werner in the New York 
decision that “due process of law” as spoken of in the Federal Con- 
stitution in fact merely means “due process of law” under the con- 
stitution of the particular state, is probably not well founded, and, 
in case of mandatory legislation of this character, even though it be 
in accord with the provisiors of a state constitution, the employer 
will be likely to find protection in the Fourteenth Amendment of the 
Federal Constitution. 

6. The statutory abolition of the doctrine that the employer 
shall not be liable for accidents caused through the negligence of 
the injured servant's fellow-servant, but that, under an extension of 
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the doctrine of “respondeat superior,’ the employer shall answer 
for the negligence of his servants toward each other as weil as towards 
strangers, will do much to put employers in a frame of mind to ac- 
cept the provisions of a reasonable compensation act. 

7. The placing upon the defendant, in accident litigation, of the 
burden of proof of contributory negligence, (which is already the 
case in some of the states) will also tend to induce the employer 
to accept the provisions of a reasonable compensation act. 

8. The best public opinion of the day is undoubtedly in favor 
of a system of workmen’s insurance or compensation to cover acci- 
dent losses, the entire cost of which should be a charge upon the 
industry in which the workmen is employed. 

%. Reasonable legislation upon the subject will merely outline 
a suggestive form of compensation agreement to be “read into” the 
contract of hire, with a fair schedule of compensation and a mutuality 
of obligation, which form, at any time before an accident, the parties 
to the contract may, by mutual agreement, adopt or reject at will. 
The labor unions, public opinion, the abolishing of the fellow-servant 
rule, the limitation of common law defenses, and the desire to avoid 
litigation, will all tend to make it to the interest of the employer to 
poet a statute with a reasonable schedule of compensation. 


Newark, N. J., May 19, 19i1. LEONARD J. TYNAN. 





GOVERNOR WILSON’S POLITICAL PLATFORM. 


[The following is from one of the Western speeclies of Governor Wilson, and gives, in succinct 
manner, his platform—national, it might pe ealled—and shows his general views as well »8 any of his 
longer speeches. We give it without approval or disapproval, but for information, and may comment 
upon it later.—EDITOR. } 

Responsible business and genuine representation of the people 
in government is our program; and, item by item, we shall carry it 
out. Men of courage and understanding must undertake the task. 
An age of reconstruction calls for high gifts and men of indomitable 
purpose. We have come upon a new constructive age, as critical, 
perhaps, as the age in which our government was set up; and we 
shall meet its tasks as deliberately, as calmly, as successfully—like 
the masterful people we have shown ourselves to be. 

Such tasks are typically American. It has always been our 
happy capacity to show how they can be done—whether revolution, 
privilege and our happy capacity to show how they can be done—with- 
out revolution, without strife, or hatred, or injustice; without the 
necessity of drawing, in De Tocqueville's memorable phrase, “A single 
tear or a single drop of blood from mankind.” 

A new temper has come into our affairs. Only a little while ago 
the whole country seemed deeply disturbed, as if with a sense of 
incalculable changes—so many things in its life seemed awry. There 
was so widespread an impression of conditions that were unjust— 
iniquitous even—based upon selfishness and wrong and greed, that 
few saw anything but agitation ahead—agitation that was likely to 
make business impossible. There was a dread of what was to come. 

Many held back and protested hotly, while the majority seemed 
to surge ahead, eager for change, and not too critical what the change 
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might be. By imperceptible and very happy changes of temper and 
point of view we have come out of that state of mind, that perturbed 
view of our life, and have begun to get something like a complete 
vision of our problems and of the policies that must solve them. 

We are no longer in the temper of attack. We are ready for 
remedy and adjustment, and begin to see where to begin and in what 
direction to move. A promise « of statesmanship follows a threat of 
revolution. ‘There can be no mistaking this. Programs are taking the 
place of philippics, and programs can be soberly examined and as- 
sessed, as unaualified criticisms and denunciations cannot be. 

We are not all of one mind, but we have ceased to be divided 
into alarmists and defenders of society, and begin to redivide our- 
selves into workable groups. It is customary to speak of this new 
classification as a division into progressives and reactionaries, but 
after all it is the old division between liberals and tories. 

There have always—fortunately for the stability of society— 
been tories who stood fast for the existing order and feared nothing 
so much as change, and there have always—fortunately for human 
progress and human liberty—been liberals who pushed on from hope- 
ful change to change in the slow process of altering things as they 
are into things as they ought to be. 

There are tories still in abundance in both parties, but there are 
also liberals in still greater numbers, I hope, and the two kinds are 
now rapidly sifting themselves apart and drawing together again, 
each after their kind, and parties are reforming while labels remain un- 
altered. 

We look beneath the label to the man and his thought. Which- 
ever party proves most fit to conceive and put through a wise pro- 
gressive program will become the liberal party of the nation. Tories 
will be weicome to resort to the other and enjoy the privileges of a 
minority. 

The liberal program (which [ conceive to be the Democratic 
program) is growing clear enough, item by item. It does not repre- 
sent a revolutionary temper of state of mind. Its purpose is, not 
to upset things, but to set them right. It is not impatient of existing 
constitutional safeguards. It holds no brief against any essential 
institution. On the contrary, its object is to restore them to their 
first purpose and simplicity, to purify them, to recover their spirit, 
and to infuse into them the spirit of a new age of human life and 
endeavor. The patriotism of the progressives, the liberal, is the 
patriotism that restores, reconstructs, revives. 

It is clear—clear, at any rate to every genuine liberal—that many 
of the old formulas of our business and of our politics have been 
outgrown. They do not fit the facts and circumstances of the age. 
They were conserved and framed before business took on its present 
shapes, before politics got the methods it has recently developed, and 
they must be changed to correspond with the actual facts. 

The way society treated old-fashioned partnership does not in 
the least suit modern forms of business—for business has been trans- 
formed and modern combinations of capital do not in the least 
resemble old-fashioned partnerships. Our law was developed 
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in a day of free and various individual contracts, as unlike as possible 
to our present day of alliance and combinations. Many of the very 
terms of our law seem antiquated and meaningless as applied to mod- 
ern transactions—and the liberal would ‘“‘make the punishment fit the 
crime.” 

Similarly, in politics, law and fact, theory and practice do not 
jibe. We still revere “representative government,” but we are forced 
to admit, when we scrutinize it closely, that, by one means or another, 
the governments we actually have, have been deprived of their repre- 
sentative character. They do not represent us. 

They are filtered too fine through the sieve of secret caucuses 
and other machine processes ; there are too many conventions preceded 
by too many private conferences between us and the persons through 
whom we legislate and conduct our governments. We, the people, 
have not free access enough to our own agents, or direct enough 
control over them. There are barriers to break down and processes 
to simplify, which we liberals believe we know how to get at. 

We mean, by one change or another, to make our governments 
genuinely popular and representative again. We are cutting away 
anomalies, not institutions. We are clearing away the jungle and 
letting in the pure light and air—not destroying the forests. 





THE NEW PUBLIC UTILITY ACT. 


The Public Utility act passed by the recent Legislature has gone 
into effect, and will provide more stringent regulations for all Public 
Utility corporations in this State, including power in the hands of the 
Public Utility Commission to fix rates for service rendered. 

Under the law, as passed, the present Commissioners are to 
serve out their terms. The Board has been reorganized. _ Profes- 
sor Winthrop M. Daniels, of Princeton University, who was appointed 
to the Board to succeed Frank H. Sommer, of Newark, qualified 
and took his seat. Robert Williams was elected president and Alfred 
N. Barber was re-elected secretary. The Board is also empowered to 
appoint counsel and already ex-Commissioner Sommer has been ap- 
pointed. 

The salary of the Commissioners is fixed by the new law at 
$7,500 and the Board is to fix the compensation of the secretary, 
counsel and other employés. Secretary Barber has prepared the fol- 
lowing digest of the provisions of the new law, which is so im- 
portant that we print his summary in full: 

The secretary shall compile, for purpose of publication, such 
findings and decisions of the board as in its judgment may be of 
general interest. 

3oard may investigate, on its own initiative, as well as complaint, 
any matter concerning any public utility. 

May appraise and value properties whenever, in its judgment, it 
shall be necessary. 

May, after hearing, fix rates, including commutation, mileage and 
other special rates. 
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May require filing or complete schedules of every classification 
employed and of every individual or joint rate. 

May, after hearing, fix just and reasonable standards for measure- 
ment. 

May, after hearing, establish rules to secure accuracy of meters 
and provide for test of same. 

May fix fees to be paid by any consumer or user of any product 
for test—fees to be repaid, if meter is found defective and paid by 
utility. 

May, after hearing, order any railroad or street railway company 
to establish at junction or point of connection or intersection with any 
line of any other similar company, reasonable connections for con- 
venience of passengers and shippers. 

May, after hearing, order switch connections made with private 
side tracks, 

May, after hearing, require any public utility to comply with the 
laws of the State and any municipal ordinance relating thereto, also 
to perform duties imposed by charter. 

May require provision of safe, adequate and proper service. 

May require extension of existing facilities where, in judgment 
of Board, conditions warrant. 

May require each utility of the same class to adopt uniform 
system of accounting. System to conform, as nearly as practicable, 
to that adopted by Inter-State Commerce Commission. 

May require annually detailed reports of finances and operation. 

Board may require depreciation accounts to be kept and fix rates 
of depreciation, sufficient to provide amounts required over and above 
expense of maintenance to keep property in a state of efficiency cor- 
responding to progress and industry. 

Board may require notices of all accidents, investigate and make 
orders with respect thereto. 

When any rates are increased Board has power to investigate 
whether increase is just and reasonable. Burden of proof is with 
company. Pending determination increase can be suspended, not to 
exceed three months. 

Unreasonable preference to persons or localities prohibited. 

Stocks, bonds, or other evidences of indebtedness, payable more 
than one year from date, not to be issued until approved by Board. 

Public utilities prohibited from capitalizing franchises to be cor- 
porations. No franchise shall be capitalized in excess of amount (ex- 
clusive of tax or annual charge) paid for franchise. 

No contract for consolidation, merger or lease shall be capitalized 
nor liens made upon the same, excepting that stocks and bonds may 
be issued subject to approval of board, by lawfully merged or consoli- 
dated utilities not in contravention of provisions of act. 

No local, municipal, or county official allowed free service. Official 
in pursuit of public duties in connection with particular conveyance 
may enter same. 

’ Public utility may sell or lease property in the ordinary course 
of business. 
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Sale or transfer of capital stock to any other corporation void 
unless authorized by the Board, and approval of Board requisite 
therefor. 

Board may require each Public Utility to file a statement giving 
names, position and addresses of responsible officers. 

No privilege or franchise granted to any Public Utility by any 
political sub-division of the State valid until approved by Board. 
3oard has power to :mprove conditions in granting approval. 

Every municipality operating a Public Utility shall keep ac- 
counts in manner prescribed for similar utilities, and shall file state- 
ments with Board when directed to do so. 

Board has power to issue subpoena. If a person fails to obey 
command of subpoena, without reasonable cause, or refuse to testify, 
Board may apply to Supreme court for order directing person’s ap- 
pearance before the court to show cause why he should not testify. 
Board may cause depositions of witnesses residing within or without 
the state to be taken. 

No person shall be excused from testifying on ground that testi- 
mony may tend to incriminate him. No person shall be prosecuted 
for or on account of anything concerning which he shall have testified. 

Copies of official documents properly certified to be evidence 
in like manner as originals in al] courts. Board may collect ten 
cents for each folio copied. Fees to be paid into State Treasury. 

Orders must be served upon party affected thereby within ten 


days. Orders to continue existing rates or service to be immediately 
effective. Other orders to become effective on date specified therein, 
which shall be at least twenty days after date of order. 

One hundred dollars a day penalty for default of compliance with 
orders of Board. 





THE COMMISSION GOVERNMENT ACT. 


The Commission Government Act is now a law, and may mean 
much for the better government of cities in this state. So important 
are its provisions that we herewith present a digest of them for 
ready reference: 

live Commissioners shall be elected at the first election after the 
adoption of the act. 

The Commissioners must have been residents of the city for 
three years prior to the election. 

The Commissioners shall serve until the third Tuesday in April 
of the fourth year following their election. 

Every fourth year on the third Tuesday in April there shall be a 
municipal election to choose five Commissioners. 

In case of a vacancy within thirty days thereafter the Commis- 
sioners shall elect his successor to fill the unexpired term. 

When the Commissioners’ terms begin, the terms of the council 
or other governing body and those of all officials shall cease. 

The Commissioners shall constitute a Board of Commissioners, 
every member having the right to vote at Board meetings. 

















THE COMMISSION GOVERNMENT ACT. 181 


Three Commissioners shall constitute a quorum to enact any 
legislation. 

The Commissioners shall elect one of their number to preside and 
he shall be known as “Mayor,” but he shall have no veto power. 

The powers of the Board of Commissioners shall be the same 
as those of the Mayor and council. 

The powers shall be distributed as follows: 

Department of public affairs. 

Department of accounts and finance. 

Department of public safety. 

Department of streets and public property. 

Department of parks and public property. 

The Board of Commissioners shall determine the powers and 
duties of each department. 

The Board of Commissioners shall assign the officers and em- 
ployés to a given department or to more than one department. 

The Mayor shall be the director of public affairs. 

The Board shall designate the other Commissioners to be heads 
of the several departments, respectively. 

The Board of Commissioners shall create subordinate boards and 
shall appoint such officers as necessary to transact public business. 

Any Board created may be abolished and any employé appointed 
may be discharged by the Board of Commissioners. 

The salaries of the Commissioners in cities of from 20,000 to 
40,000 population shall be $1,800 for the Mayor and $1,500 each for 
the other Commissioners. 

The salaries of all employés shall be fixed by the Board. 

The Mayor shall order meetings which shall be held at least once 
a week. 

All meetings of the Board shall be open to the public. 

The Mayor shall be president of the Board, the director of the 
department of finance, vice-president, and, in case of vacancy of the 
Mayor’s office the latter shall perform his duties. 

Every measure appropriating money, or ordering street or sewer 
improvement, or authorizing any contract, or a right affecting any 
street or public place shall remain on file with the city clerk for two 
weeks prior to its adoption. 

None of the foregoing rights shall be renewed or extended except 
by ordinance first published and then agreed to by at least four Com- 
missioners. 

No officers or employés shall be interested in any contract, ma- 
terials or services furnished the city. 

No officer or employé shall receive any frank, free pass, free 
ticket, free service. Such prohibition shall not apply to firemen or 
policemen in uniform for free transportation. 

No ordinance in raising the bonded indebtedness in excess of ten 
per cent. of the assessed valuation of property shall be valid unless 
first submitted to and approved by the voters at a special election. 

All officers and employés shall be chosen by the merit system 
only, not by party affiliation. 
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Every elective office shall publish in a local newspaper within 
ten days after qualifying his campaign expenses and the sources 
thereof. 

The Board of Commissioners shall publish every month the re- 
ceipts and expenses and the proceedings of the preceding month. An 
annual statement shall be published likewise. 

There shall be a primary election for such Commissioners on the 
fourth Tuesday following the adoption of this act and on the second 
Tuesday in March of the fourth vear. 

The ten candidates receiving the highest number of votes at the 
primary shall be the only ten candidates at the election for Commis- 
sioners, 

An elective officer may be removed at any time ‘by the electors 
qualified to vote for his successor. Twenty-five per cent. of the voters 
must sign petition for such election naming the cause therefor. 

Any proposed ordinance shall be submitted to the Board signed 
by twenty-five per cent., of the total voters and the Board shall pass 
such ordinance within twenty days or shall order a special election. 
Any number of ordinances may be voted upon at the same election. 

No ordinance, except one for immediate protection or preserva- 
tion, shall go into effect for ten days after its passage and if in the 
meanwhile twenty-five per cent. of the voters shall object to it, the 
Board must reconsider and if it fails to defeat the measure, it shall be 
submitted to the voters. 

This act shall go into effect when approved by the majority of the 
voters at an election, and such election shall be called on the petition 
of twenty per cent. of the voters. 





ACKERMAN et al. » ELLIS. 


(New Jersey Supreme Court, April 20, 19!1). 
Overhanging branches of trees— When a nuisance— Damages. 


On demurrer to declaration. Argued before GUMMERE, C. J., 
and Justices TRENCHARD and MINTURN. 


Mr. James T. Ackerman for the plaintiff. 
Mr. Michael Dunn for the defendant. 


GUMMERE C-. J.: The declaration in this case contains three 
counts, and the defendant demurs separateiy to each of them. 

The first count avers that the plaintiffs were lawfully in pos- 
session as tenants in common of a certain tract of land in the Town- 
ship of Midland, in the county of Bergen; that the defendant con- 
triving and wrongfully intending to injure the plaintiffs in their 
possession, use, occupation and enjoyment of the premises and to 
render the same barren and unfit for habitation, use, tillage and 
pasturage, wrongfully and injuriously planted, or caused to be planted, 
in a careless, negligent and improper manner, a great number of 
poisonous or noxious trees, to wit, thirty-five spruce trees and other 
poisonous or noxious trees, in a row, so close to the property line of 
the plaintiffs that the roots, branches, limbs and leaves thereof grow, 
hang over and fall upon the plaintiffs’ premises; whereby the premises 
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are rendered barren, incommodious and unfit for use. The second 
count avers that the defendant w rongfully and injuriously maintained 
and continues to maintain similar trees adjacent to the plaintiffs’ 
property line and with like injurious result to plaintiffs’ premises. 
The third count is similar to the second, averring that the defendant 
maintains trees of the character mentioned so close to the line of the 
plaintiffs’ land as to be a nuisance unless they are so trimmed and 
curtailed as to prevent them from overhanging or encroaching upon 
the plaintiffs’ premises and that the defendant neglects to trim and 
curtail them so as to prevent such encroachment or overhang. 

Several grounds of demurrer to the first count are specified. The 
first one argued, or rather suggested, in the brief of counsel, is 
that the count is defective because it fails to aver that the plaintiffs 
are the owners of the fee of the land which they claim has been 
dainaged by the wrongful act of the defendant, the injury—it is 
said—being to the fee and not to the possession. If ownership was 
necessary to be averred the statement of the count that the plaintiffs 
were in possession as tenants in common is, we think, a sufficient 
averment of that fact. it is not necessarily, however, a nuisance like 
a trespass upon land is an injury to the possession and creates a 
right of action in favor of the occupant. So distinctly is this the fact 
that the owner of land which is in the possession of his tenant is 
liable to that tenant for a nuisance created by him upon adjacent 
land which affects injuriously the tenant’s lease-hold interest. Alston 
v. Grant, 3 El. & B1. 148. 

The principat ground of demurrer to this count is that “it fails 
to state that the defendant had at the time of the planting of the 
trees any interest whatever in the land upon which they were planted 
either as tenant or owner.” The argument is that no liability rests 
upon the defendant to answer for the damage of which the plaintiffs 
complain unless she had some interest in the land upon which she 
planted or caused to be planted these trees; that if in doing what she 
did she was acting merely as the agent of the owner or tenant she is 
not answerable to the plaintiffs for the injury done to their property; 
and that as the rules of pleading require that everything shall be 
taken most strongly against the pleader it must be presumed that 
she was acting as the agent of the owner or tenant. This argument, 
however, 1s based upon an erroneous conception of the law. A per- 
son who creates a nuisance, whether on his own land or not, is lable 
to others for the damage which they sustain by reason of his wrong- 
ful act. East Jersey Water Co., v. Bigelow, 31 Vroom, 201, 205. And 
the liability exists even when in the creation of the nuisance such 
person is acting not for his own benefit but as the agent of another. 
Thompson v. Gibson, 7 N. & W. 456, 460. A fortiori if an agent 
carries out the instructions of his principal knowing that in doing so 
he will commit a tort, and actuated by a desire to injure the person 
who will suffer from the wrongful act, (as is averred in the count 
under consideration) he cannot escape personal responsibility under 
cover of his agency. ; 

This count is attacked also upon the ground that “it is incon- 
sistent with itself, the averments contained therein heing repugnant 
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to each other.” The pith of this contention is that the averment 
that spruce trees are poisonous or noxious is false upon its face; 
that, not being cither the one or the other, the further averment that 
the defendant knew that they had the characteristics specified and 
intended by planting them to take advantage of their poisonous or 
noxious qualities to injuriously affect the plaintiffs’ land, is self- 
condemnatory. 

The answer to this contention is two-fold. First: the fact that 
spruce trees are neither poisonous nor noxious is not so universally 
known that the court will take judicial notice of it. On the contrary, 
so far as there is any common knowledge upon the subject, we are 
inclined to think it is that coniferous trees (including spruce) have 
a poisonous or noxious affect upon all vegetable growth within the 
spread of their branches. 

In the second place trees which overhang the premises of an- 
other are a nuisance to the extent that their branches extend over 
such premises and the person over whose land they spread is en- 
titled to his action for damages against the person who is responsible 
for their presence there. Wood on Nuisance, Sec. 112; Cooley on 
Torts, Ist Ed. page 567. And this is so without regard to the ex- 
tent of the damage resulting therefrom, the insignificance of the injury 
going to the extent of the recovery and not to the right of action. 
Cooley on Torts, supra. The right of action in the present case, 
therefore, depends upon the fact that the trees overhang the plaintiffs’ 
premises, not upon the character of the trees, that being merely an 
element in determining the amount of the damage sustained by 
reason of the nuisance. Consequently the description of the trees as 
“poisonous or noxious” is mere surplusage and affords no ground for 
a general demurrer. 

The demurrer to the first count will be overruled. 

The only ground of demurrer to the second and third counts 
which we have found it necessary to consider is that it does not 
appear therefrom “that there is any duty imposed upon the de- 
fendant to restrain and trim the branches of said trees in order to 
prevent them from encroaching upon the property of the plaintiffs.” 
The gravamen of this count is that the defendant maintains these 
trees so close to the plaintiffs’ property line as to overhang their land 
and injure it. Whether she maintains them as owner of the premises, 
as lessee thereof, or as a mere volunteer, is not stated, the averment 
being that the single act of maintenance renders her liable. It may 
fairly be presumed, therefore, in considering these counts, that the 
defendant maintained and continues to maintain these trees as a 
tenant in the occupation of the land upon which they are growing, 
and that they were there when she took her lease from its owner, for 
this satisfies the averment referred to. Matthews v. Bensel, 22 
Vroom, 30, 33. The question then arises is a tenant who is in pos- 
session of land upon which trees are growing that overhang adjacent 
premises to the nuisance of their owner, responsible to that owner 
merely because she maintains the demised land in the condition in 
which it came to her. A reference to the case of Meyer v. Harris, 32 
Vroom, 83, is a sufficient answer to the question. It is held in that 
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case that “a tenant for years is not responsible in damages to a third 
person for maintaining and keeping in repair upon the demised 
premises a structure erected thereon by his landlord prior to the 
commencement of his term, which operates to the nuisance of such 
third person.” 

The demurrer to the second and third counts must be sustained. 

As both the plaintiffs and the demurrant have been partially suc- 
cessful no costs will be awarded to either party. 





REID v. REINHARDT. 
(Essex County Circuit Court, May 6, 1911). 
Practice—Interrogatories—Construction of Sec. 140 of Practice Act. 


Mr. F. E. Bradner for plaintiff. 
Messrs. Riker and Riker for defendant. 


DUNGAN, J.: In this case the plaintiff brings her suit against 
the defendant as an executor, and propounds to him certain inter- 
rogatories as to transactions by the deceased with the plaintiff. 


While it is true that Sec. 140 of the Practice Act of 1903 provides 
that “After an action is at issue, either party may serve on the ad- 
verse party, whether such party be a natural person or body cor- 
porate, written interrogatories upon any matter material to the 
issue,” and while I do not agree with counsel for the deiendant that 
an executor is not a “natural person” under the terms of the statute, 
but simply an office, I am impressed with his argument that the de- 
fendant, as an executor, should not be compelled to answer these 
interrogatories. 

This section changes the common law by permitting any party 
to a civil action to be sworn and examined as a witness, notwith- 
standing any party thereto may sue, or be sued, in a representative 
capacity; and then provides that it shall not extend to permit testi- 
mony to be given by any party to the action as to any transaction 
with or statement by any testator or intestate represented in said 
action, unless the representative offers himself as a witness in his 
own behalf. 

It seems to me that there can be no question but that the plain- 
tiff may call the defendant as a witness at the trial, but in that event 
he would be called as an individual and not in his representative 
capacity; but when interrogatories before trial are propounded to 
him, they cannot be propounded to him as a mere witness, a mere in- 
dividual, but as a representative, a party to the action, and, if answered, 
they are, or may be if offered, testimony in the case. 

The result would, therefore, be to permit testimony to be given 
by a party to the action as to transactions with the testator before the 
representative has offered himself as a witness in his own behalf. 

It will be observed that the statute does not say that the sec- 
tion shall not extend to permit testimony to be given by “the other” 
party to the action, unless the representative offers himself; but “any” 
party, which obviously includes the defendant. 

The interrogatories will therefore be stricken out. 
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RHEINFORT v. ABEL. 


(Court of Chancery of New Jersey, 1910). 
Quicting title— Title by adverse possession. 

On final hearing on bill to quiet title. 

Mr. James C. Connolly for the complainant. 

Mr. Alexander P. Maxwell for the defendant. 

(CONCLUSIONS). 

HOWELL, V. C.: The bill in this case is filed to quiet the 
title to a tract of land in Elizabeth, of which Peter Abel died seized 
on July 26, 1869. Peter Abel left him surviving his widow, Elizabeth, 
a daughter Lizzie, and a son John P. It was not known at that time 
and it was not discovered until months afterwards that he had exe- 
cuted a will. In the month of March, 1870, the daughter Lizzie 
was married to one John G. Bauman. This marriage was siub- 
sequently annulled, as hereinafter stated, for the reason that Bauman 
at the time of his marriage to Lizzie Abel was already married to 
another woman who was then living. On December 28, 1870, Lizzie, 
the daughter, was married to her cousin, Peter Schell. 

On June 4, 1874, the daughter, Lizzie, by the name of Lizzie 
Abel, not Lizzie Bauman or Lizzie Schell, made a conveyance to 
her mother, the widow of Peter Abel, for the two tracts of land in 
question. They cover a frontage of 75 feet on South Street, Eljiza- 
beth, and it is insisted by the defendant that this deed is now an in- 
valid instrument, for the reason that Lizzie Abel’s husband, Peter 
Schell, did not join with her in making the conveyance. 

In October, 1874, Lizzie was divorced from Peter Schell in the 
State of Iowa, and, on February 16, 1876, the marriage between her 
and bauman was annuiled by the decree of the Court of Chancery. 
Elizabeth Abel, the widow, having taken title from her daughter by 
the deed above mentioned, on June 28, 1877, conveyed the premises 
to Michael Hartig, through whom the complainant claims title. The 
question of Lizzie Abel’s title must have been raised shortly after 
Hartig took title to the lands, for the reason that in 1883 he brought 
an action of ejectment against her in the Union County Circuit 
court by the name of Lizzie Bauman, in which action he recovered 
judgment of possession on September 3, 1883. Lizzie Abel, or Schell, 
has always, with the exception of a short period, resided in the city 
of Elizabeth and near the premises in question, and since the con- 
veyance by her to her mother, in 1874, she has not only not been 
in possession of any portion of the lands in question, but has never 
by any legal process sought to recover possession thereof or title 
thereto. The mother may be presumed, perhaps, to have known of 
the daughter's marriage, and it may also be that, as between them, 
the deed of 1874 may have been without consideration, as the grantor’s 
counsel urged; but whatever the fact is as to these questions it is 
true that she (the grantor) has known for thirty years that her 
mother’s grantees have been in possession of the premises and have 
enjoyed the rents, issues and profits thereof; and she has permitted 
them to make sales of portions of the land, and to make such small 
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improvements and repairs as were necessary to make the house on 
the premises inhabitable, and has never in any court set up any title 
except by answer filed in this cause. She was made a party to this 
suit by the name “Lizzie Abel, or Elizabeth Bauman, widow of John 
G. Bauman, as she is now known,” and she was required to answer 
upon her oath. She filed her answer in the name of Elizabeth Bauer- 
man, and calls herself a widow, and claims that at the time she made 
the deed in question she was married to John G. Bauerman, who 
did not join with her in making the conveyance, and she omits to 
make any statement whatever about her previous marriage to Peter 
Schell. 

She subsequently, by leave of the court, filed a supplemental 
answer and cross bill, in which she alleged that her name was Lizzie 
Schell, that she was the wife of Peter A. Schell, to whom she was 
married in December, 1870, and that her husband, Schell, did not 
join with her in the deed made to her mother in 1874, and claiming 
that for this reason the deed was void. 

The complainants claim title by adverse possession and by virtue 
of the judgment in ejectment. It is true that the complainants are 
now in peaceable possession of the premises described in the bill, and 
that they and their predecessors in title have been in actual posses- 
sion thereof since 1877. They have had the kind of possession which 
gives title. It has been an open and notorious, uninterrupted and 
continuous, undisputed and peaceable, and under a claim of right, 
and adverse. Cornelius v. Giberson, 1 Dutch. 1. Such title will sup- 
port an action of ejectment, Spottiswoode v. Morris & Essex R. R. 
Co., 32 Vr. 322. 

This title by adverse possession is supplemented by the judgment 
in ejectment which awarded to Michael Hartig, the predecessor in 
title of the complainants, the possession of the premises in question. 
It is true that at the time the suit was brought the defendant’s name 
was not Lizzie Bauman, but Lizzie Schell, but it is likewise true, as 
appears by the evidence, that she was generally known by the name 
of Lizzie Bauman, and it was by that name that the process in the 
ejectment suit was served upon her. She filed a plea in abatement in 
that action, aileging that at the time of the issue of the writ she was 
the wife of John G. Bauman, who was still living in Wisconsin, 
although, as it now appears, her marriage with him had been an- 
nulled seven years before. Later, by virtue of a stipulation between 
the attorneys for plaintiff and defendant, this plea was withdrawn, and 
judgment entered for the plaintiff. 

The defendant’s actions all through are incomprehensible. They 
may be explained, perhaps, on the theory that she was weak-minded, 
an argument which might receive some support from the fact that 
she was once confined in a lunatic asylum for a short time, but she 
seemed on the witness stand to appreciate the situation and to un- 
derstand the issues which were being heard. 

My conclusion, therefore, is that the complainants must succeed 
on their bill, and that the title to the land in question must be awarded 


to them. 
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ANDERSON v- PUBLIC SERVICE COMPANY. 
(Essex Circuit Court, April 22d, 1911). 
Exceptions to Judge’s charge—Taking and signing. 


Exceptions taken by the defendant during the trial of the cause 
remained unsigned at the termination of the term of the Hon. Wilbur 
A. Heisley, the trial Judge. In pursuance of Section 212 of the Prac- 
tice Act, application was made by Mr. Leonard J. Tynan, represent- 
ing the defendant, before GUMMERE, C. J., to have the exceptions 
settled and sealed. Counsel for defendant contended that an exception 
to the Judge’s charge should embody the exact language excepted to. 


Mr. Leonard Kalisch, for the plaintiff, contended that the excep- 
tion could only be sealed as it appeared in the typewritten transcript. 


GUMMERE, C. J.: Exceptions to a Judge’s charge, taken at 
the trial, are often informal. Such an exception may point out a 
certain subject-matter to which objection is made, without setting 
forth in detail the language employed by the Judge. And, as in the 
present case, the Judge may say: “You may have an exception to 
whatever I said on that subject.” Such a conversation between the 
attorney and the Judge does not, in itself, constitute the exception. 
It only indicates what should be included in the exception. When 
the exception is to be signed and sealed, it should be written out 
so as to embody the language of the subject-matter which, in the 
trial Judge’s opinion, is fairly within the scope of the conversation 
in which the exception was asked for. 





MISCELLANY 
NEW CORPORATIONS. The Theresa Barbara Com- 
Certificates of incorporation pany; Ridgefield Park; Capital, 


$5,000; Incorporators, Theresa 
Chalmers Barnes, E. Mortimer 
Barnes and Lawrence PB. Dun- 
ham. The Company is to deal in 
real estate and engage as builders, 
contractors, etc. 

Market Street Realty and Im- 
provement Company; Newark; 
Capital, $250,000; Incorporators, 
Arthur F. Egner, William E. 


have been filed to the following 
companies: 

Allen-Warfield Company ; New- 
ark; Capital, $100,000; Incorpor- 
ators, C. Clifford Brangs, Edward 
W. Markens and Thomas Allen. 
The Company is to deal in to- 
bacco. 

Hunterdon Transportation 
Company ; Glen Gardner; Capital, 
$100,000; Incorporators, Erastus 
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W. Sutton, Ephraim W. Rush and 
John T. Force. The Company is 
to conduct a general transporta- 
tion business. 

Seely’s Non-Friction Car Truck 
Company; Hammonton; Capital, 
$125,000; Incorporators, John B. 
Seely, Edward W. Strickland and 
St. Paul A. Seely. The Company 
is to manufacture car trucks, 
axles, etc. 


Brown, Jr., and Conover English. 
The Company is to deal in real 
estate and engage as_ builders, 
contractors, etc. 

Charles W. Austermuhl Com- 
pany ; Camden; Capital, $125,000; 
Incorporators, William G. Hodg- 
son, William Harris and Walter 
McGonigle. The Company is to 
deal in real estate and engage as 
builders, contractors, ete. 
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Elizabeth Heights Realty Com- 
pany, Elizabeth; Capital, $150,- 
000; Incorporators, William J. 
Shearer, A. W. Lassell and 
Charles S. Wood. The Company 
is to deal in real estate and en- 
gage as builders, contractors, etc. 

Independent New Jersey Cran- 
berry Company ; Camden; Capital, 
$100,000; Incorporators, F. R. 
Hansell, Wm. F. Eidell and John 
A. MacPeak. ‘The Company is 
to cultivate and grow cranberries. 

Progressive Brick Company of 
New Jersey; Pensauken Twp; 
Capital, $75,000; Incorporators, 
Henry J. Brown, -William Edis 
and J. M. Winner. The Com- 
pany is to manufacture sand-lime, 
brick, sand brick, lime, ete. 

Mountain Park Realty Com- 
pany; Elizabeth ; Capital, $25,000 ; 
{Incorporators, Patrick H. Gil- 
hooly, Albert fF. [ender and 
Harry F. Brewer. The Company 
is to deal in real estate and en- 
gage as builders, contractors, etc. 

People’s Recreation Company 
of Orange; West Orange; Capital, 
$10,000; Incorporators, Ella B. 
Kirk, William D. P. Bliss and 
Herbert Barry. The Company 
is to conduct amusement enter- 
prises. 

Austin Herr & Co., Jersey City ; 
Capital, $100,000; Incorporators, 
Austin Herr, Dougal Herr and 
Herman Vanderwart. The Com- 
pany is to manufacture horse 
blankets, storm aprons, water- 
proof material, etc. 

Favier & Clay Co.; Lyndhurst; 
Capital, $10,000; Incorporators, 
Louis Favier, Arthur A. Clay and 
Elizabeth E. Clay. The Company 
is to deal in real estate and en- 
gage as builders, contractors, etc. 
etc. 

Hughes & Morris, Incorpor- 
ated; Trenton; Capital, $12,000; 
Incorporators, Leo F. Hughes, 





Morris and 
Melrose. The Company is to deal 
in real estate and engage as build- 
ers, contractors, etc. 


Edward B. James 


Loyal S. Nye Construction 
Company; Jersey City; Capital, 
$25,000; Incorporators, Loyal S. 
Nye, Charles W. Fuller and Bar- 
ton B. Ward. The Company is 
to construct railroads. 

Great West Investment Com- 
pany; Jersey City; Capital, $500,- 
000; Incorporators, Francis N. 
Travis, Joseph B. Thompson and 
John R. Turner. The Company is 
to deal in stocks, bonds, invest- 
ments, mortgages, securities, etc. 

Home Advertisement Com- 
pany; Town of Union; Capital, 
$10,000;  Incorporators, Henry 
Behm, J. Emil Walscheid and 
Henry Vogler. The Company is 
to deal in real estate and engage 
as builders, contractors, etc. 

The High Lodge Mines Com- 
pany; Dover; Capital, $25,000; 
Incorporators, Arthur W. Bishop, 
George FE. jenkins and William 
FE. King. The Company is to 
mine, etc. 


A UNIQUE INVENTORY. 


The journal Case and Comment 
prints the following unique in- 
ventory of Mrs. Cora Harris, au- 
thor of “The Circuit Rider’s Wife” 
and “Eve’s Second Husband.” 

Nashville, Tenn. 
“Mr. W. F. Hunt, 

“Dear Sir:—I have your card 
saying that if I do not furnish an 
inventory of the estate of Lundy 
H. Harris, of which I was ap- 
pointed administratrix, ‘within 


ten days from receipt of this 
notice, you will proceed as the law 
directs.’ 

“T did not know it was my duty 
to furnish such an inventory, and 
now that you demand it, I do not 
know how to do it. 
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“If the one I send you is not in 
proper form to be recorded upon 
your books, I enclose postage, and 
request you to let me know where- 
in I have failed. 

“Tt is not with the intention of 
showing an egregious sentimen- 
tality that I say I find it impos- 
sible to give you a complete and 
satisfactory inventory of the es- 
tate of Lundy H. Harris. The 
part that I give is so small that 
it is insignificant and misleading. 

“At the time of his death he 
had $2.35 in his purse, $116 in the 
Union Bank & Trust Company of 
this city, about 400 books, and the 
coffin in which he was buried, 
which cost about $85. 

“The major part of his estate 
was invested in heavenly securi- 
ties, the values of which have 
been variously declared in this 
world, and highly taxed by the 
various churches, but never real- 
ized. He invested every year not 
less (usually more) than $1,200 
in charity, so secretly, so in- 
offensively, and so honestly that 
he was never suspected of being a 
philanthropist, and never praised 
for his generosity. He pensioned 
an old outcast woman in Barton 
county, an old soldier in Nash- 
ville. He sent two little negro 
boys to school, and supported for 
three years a family of five who 
could not support themselves. He 
contributed anonymously to every 
charity in Nashville; every old 
maid interested in a ‘benevolent 
object’ received his aid; every 
child he knew exacted and re- 
ceived penny tolls from his ten- 
derness. He supported the heart 
of every man who confided in him 
with encouragement and affection. 
He literally did forgive his 
enemies, and suffered martyrdom 


September 18, 1910. 


MERCER BAR ASSOCIATION. 


On April 20 the annual dinner 
of the Mercer County Bar Associ- 
ation was held at the Hotel Stirl- 
ing, Trenton, and proved one of 
the most enjoyable events of its 
kind in the history of that noted 
organization. The tables were 
nicely arranged and a tempting 
menu was served by Charles N. 
Fury, proprietor of the hostlery, 
and the members of the organiza- 
tion voted the event one which 
will ever remain fresh and green 
in their memory. 

Preceding the banquet the an- 
nual business session of the as- 
sociation took place, which re- 
sulted in the selection of Mr. 
Charles E. Gummere president, 
to succeed Colonel Van Cleef; Mr. 
Linton Satterthwait, vice presi- 
dent; Mr. Bayard Stockton, Jr., 
secretary, and Mr. R. S. Wilson, 
treasurer. The last two officers 
were re-elected. 

At the business session it was 
reported that the organization is 
most prosperous. 

As guests at the dinner were 
Mr. Justice Reed and Judge 
Lloyd, both of whom were obliged 
to take their departure before the 
affair was ended. 

During the evening Colonel 
Van Cleef took occasion to refer 
to one absent member, the late 
William Piper, assistant prosecu- 
tor of the pleas of Mercer county. 
At the same time reference was 
made to a set of resolutions drawn 
by a committee composed of Vice- 
Chancellor E. R. Walker, Judge 
Rellstab, Judge Gnichtel, Prose- 
cutor Crossley, John H. Backes, 
Linton Satterthwait and John H. 
Kafes. These resolutions, which 
have been prepared in album 
form, are most handsomely en- 
grossed and each page is illus- 
trated with a fitting design. The 
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memorial is prepared in an en- 
tirely original form and will be 
presented to Mrs. Piper. The 
work was done for the Bar as- 
sociation by A. L. Clark, who is 
connected with the office of the 
secretary of state. 

Mr. Francis B. 
toastmaster and he _ introduced 
the speakers in his inimitable 
style. Colonel Van Cleef, the re- 
tiring president of the association, 
was the first to be called upon 
and he entertained those in at- 
tendance in a most pleasant man- 
ner. Other speeches were by Mr. 
Linton Satterthwait and Vice- 
Chancellor Walker. 


Lee was the 


OBITUARIES. 
EX-VICE-CHANCELLOR BIRD 

On May 6th, after an illness of 
about three months, during all of 
which time he had been confined 
to the house, former Vice-Chan- 
cellor John T. Bird, who had 
served ihree terms of seven 
vears each, died at his home in 
Trenton. He was nearly eighty- 
two years old. Death was direct- 
ly due to general debility incident 
to Mr. Bird’s advanced years. 

Mr. Bird was born in bethle- 
hem township, Hunterdon county, 
on August 16, 1829, and spent his 
early days on his father’s farm. 

In November, 1848, he became 
a teacher with a school in Mon- 
roe county, Pa. In April, 1849, 
he entered the Hackettstown 
Academy and remained there for 
eighteen months. A little later 
he entered the law office of the 
late A. G. Richey, of Trenton, 
and in 1855 was admitted to the 
Bar as an attorney. He prac- 
ticed law until 1882 in Hunterdon 
county. In 1862 Mr. Bird became 


Prosecutor of Hunterdon county 
and served five years. 

He was elected to Congress on 
the 


Democratic ticket from the 
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Third Congressional District in 
1868, and was re-elected in 1870 
as a Member of Congress. He 
served on the Committee of Pen- 
sions and Naval Affairs. He took 
an active part in debates, particu- 
larly on the subjects of tariff and 
reconstruction, and was an advo- 
cate for revenue reform. 

In 1876 Mr. Bird was appointed 
by Governor Bedle as a member 
of the New Jersey Constitutional 
Convention. In 1882 Chancellor 
Runyon appointed him as a Vice- 
Chancellor, and at the expiration 
of that term of seven years he 
was renamed by Chancellor Mc- 
Gill for another full term. Upon 
his appointment as Vice-Chancel- 
lor Mr. Bird went to Trenton, 
and made that city his permanent 
home. 

Mr. bird was active in Demo- 
cratic politics until a few years 
ago, when he was a candidate for 
Congress against Congressman 
Ira Wood. Since he left his 
judicial office his activities were 
devoted exclusively to the prac- 
tice of law. He was a man greatly 
respected and esteemed, having 
a fine presence, a deep, interesting 
voice, and a clear head. He and 
the late ex-Chancellor Van Fleet 
were, in their younger days, at 
the head of the Hunterdon County 
Bar, and commanded the regard 
of all who knew him. 


MR. JAMES S. 


Mr. James S. Aitkin, one of the 
oldest members of the Mercer 
county Bar, died May 23d, at his 
home, 206 West State street, 
Trenton. The direct cause of 
death was bronchial pneumonia, 
though Mr. Aitkin had been in 
impaired health for many years. 
He was stricken with his fatal 
illness about a fortnight before. 


AITKIN 
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Until eight years ago, when 
ill health compelled retirement, 
Mr. Aitkin practiced in Trenton. 
With Mr. Dutcher he followed 
his profession for some years, 
and then opened offices for him- 
self, which he continued until ill 
health compelled retirement. He 
had not been well for fifteen 
years, but he courageously fought 
off retirement until eight years 
ago, when his illness became so 
acute that he was forced to re- 
linguish practice. [or the last 
three years he has been unable 
to leave his bed. 

Mr. Aitkin was born in New 
York in 1834. His father was 
of Scotch ancestry, and his mother 
was a Jersey woman. After an 
early education in private schools 
in his native city, Mr. Aitkin be- 
gan his training for a collegiate 
course in Dr. Hamill’s schools, at 
Lawrenceville. Completing the 
preparatory work, Mr. Aitkin 
matriculated at Rutgers and was 
graduated therefrom with the 
class of 1854. 

Tie selected law for his profes- 
sion, and registered as a student 
in the office of the late William 
L.. Dayton, one of Trenton’s most 
prominent lawyers. After three 
years in Mr. Dayton’s office, Mr. 
Aitkin took the bar examination 
and was admitted to practice in 
i857, when he formed a partner- 
ship with S. R. Dutcher. 

Mr. Aitkin was twice married. 
His first wife was Miss Henrietta 
Bascon lhrie, of Easton, Pa. His 
second wife, who survives him, 
was Miss Eva Fontaine, of Prin- 
cess Ann, Md. 

sy his first wife, he had two 
sons, Charles S., who is a statisti- 
cian in the New Jersey sec- 
retary of state department, and 
J. Howard, who resides in 
Schenectady, N. Y., who is sec- 


retary and treasurer of the 
Schenectady Street Railway Com- 
pany. By his second wife, he 
had two sons, and one daughter. 

Mr. Aitkin was interested in 
church work, in which he took 
an active part, until ill heaith in- 
tervened. l‘or many years he was 
a trustee of the Third Presby- 
terian church. 

As a lawyer, he was forceful 
and progressive, and highly es- 
teemed by his fellow workers and 
his clients. He was a member 
of the Mercer County Bar Asso- 
ciation. 

Mr. Aitkin never sought public 
office, but at the earnest solicita- 
tion of his friends he accepted a 
nomination to the Common Coun- 
cil and was elected to that office 
which he filled during 1864 and 
1865. In 1871 he revised and is- 
sued a new edition of ‘Nixon’s 
Forms.” 


BOOK NOTICE. 


EARLY COURTS AND LAW- 
YERS OF MONMOUTH 
COUNTY. By John Stilwell 
Applegate, LL. Db. Published 
by Monmouth Bar Association, 
1911. 

This work of 155 pages and 
an index was well worthy of be- 
ing done. Judge Applegate, the 
President of the Monmouth Bar 
Association, prepared what is now 
a book as an address, delivered 
at two meetings of the Associa- 
tion at Freehold during the year 
1910. It is mainly devoted to a 
record of the lawyers who have 
been prominent in Monmouth 
county, and as such is of real 
historical value. The book, we 
believe, is not for sale, but is 
published mainly for the Associa- 
tion. We shall have occasion to 
refer to it again. 
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